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ANACT ¢to repeal 560.37 (3m) (a) 1.; to renumber 560.32 (2) (c); to renumber‘
and amend 560.32 (2) (b), 560.33 (1) (b), 56.0.34 (1) (d) and 560.34 (2); to
consolidate, renumber and amend 560.37 (3m) (a) (intro.) and 2.; to amend
7 1.A45 (2) (a) 10., 560.30 (3), 560.30 (10) (d), 560.31 (1), 560.31 (2) (b), 560.33 (1)
(intro.), 560.33 (2), 560.34 (1) (c), 560.34 (1) (e), 560.34 (1m) (b), 560.35 2)
(intro.), 560.35 (2) (a), 560.35 (2) (c), 560.35 (3), 560.37 (4) and 560.37 (5); and
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to create 71.47 (7), 71.49 (1) (dm), 560.30 (10) (e), 560.31 (2) (g), 560.32 (2) (b)
2., 560.32 (2) (c) 2., 560.33 (1) (b) 2., 560.34 (1) (d) 2., 560.34 (2) () to (k), 560.34

© o N o

/_15), 560.35 (1c) and 560.35 (1r) of the statutes; relating to: certified capital
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exercise of ruie—making authority.

Analysis by the Legislative Reference Bureau /

Under current law, the Department of Commerce (department) is adthorized
to certify tqvestments (certified capital investments) made by investg#§ (certified
investors) in\companies that have been certified by the department (geftified capital
companies). Avcertified capital company in which a certified capijal investment is
made must ther\invest the certified capital investment, according to a specified
schedule, in a busipess in this state that fulfills certain requdirements, including
having no more thal 100 employees and a net worth of ng#more than $5,000,000
(qualified businesses).\The investment in the qualified bus#iess must satisfy certain
requirements, and the\gualified business must agre¢ to comply with certain
requirements as a conditisn of the investment. /

If a certified investor i%a certain type of insureg/ including a life insurer or an
out—of-state insurer doing a fixg or marine insurang€ business or a casualty or surety
business, the certified investok may claim a tgk credit for the certified capital
investment against license fees thqt are based gfi gross premiums and that are owed
to the state instead-of income or fras 1chise tax€s. The credit must be claimed over a
ten-year period, with 10% of the invégtmengfused to offset the license fee that is due
each year. "4

This bill makes various changes ¥ the certified capital company program.
Significant changes include the followjhgh
Cap on certified capitol investmehts.

Current law allows the depgftment to Sertify no more than $10,000,000 in
certified capital investments per £ertified investsr and no more than $50,000,000 in
total certified capital investmefits. This bill autkorizes the department to certify
another $300,000,000 in cerfified capital investmants and to certify, in certified
capital investments per certified investor, up to the greater of $10,000,000 or 15% of
the total certified investménts that the department may, certify over and above the
original $50,000,000 thaf'the department was authorized¥p certify. In addition, this
bill allows any insurer ghat is subject to state income or fran¥ise taxes to claim a tax
credit for a certified cApital investment against the insurer’s tcome or franchise tax
liability. /

Reporting requifements : »

Current lg requires a certified capital company to ensure hat each of its
investment pogls makes qualified investments according to a specifiedschedule. The
schedule depénds upon the “investment date,” which is the date on whjch the last
certified capital that is part of a particular investment pool was invested in the
certified gApital company. Under the schedule, a certified capital compayy must
ensure thiat at least 30% of each investment pool is placed in qualified investments
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within three years after the investment date and that at least 50% of each

investyient pool is placed in qualified investments within five years after theéf,f*""

investment date. _ S

Thishjll requires a certified capital company, within 30 days after each of thése
deadlines, toygeport to the department information necessary to determine wheéther
the certified capital company is in compliance with these requirements. The’bill also
requires a certified capital company to report certain information to the départment.
within 15 days after making any qualified investment.
Current law requires a certified capital company to file an anpfial report with

the department by Jenuary 31 of each year. This bill 1::;;119(55, instead, for a

F

semiannual report that\must be filed by January 31 and July 31 of each year.
Currently, a certifie capital company must file with the’ department a copy of
its annual audited financial statements within 90 days after the end of the certified
capital company'’s fiscal year, This bill requires a certifiéd capital company to file,
along with its financial statespents, a listing of the/
certified capital company, as psescribed by the gépartment, that relate to the
methods of operation and conduct bf the business gf the certified capital company, to
enable the department to determihe whethep’the certified capital company is
complying with relevant laws. This hig plust be prepared by an independent
certified public accountant. ’

Distributions

Current law permits a certified
payment to its equity holders for
projected increase in federal or stagé
taxes, of the equity owners if
company'’s ownership, manage ;
make such a distribution for the payment of penalties*and interest on these taxes.
The bill also permits a ceypfified capital company to myke a distribution for the
payment of reasonable cogts associated with applying for jualified federal funding
programs, as determined by the department. "

Certification

J/capitalcompany to make a distribution or
pecified puiposes. One such purpose is for a
pe taxes, includiyg penalties and interest on those
Hose amounts areelated to the certified capital

Quires a person applying for certification as certified capital
et worth, at the time of application, of at le%SO0,000 and at
cash, cash equivalents, and marketable securities. This bill
to meet these requirements both at the time of appligation and on
the date on which the person is certified. The bill also requires the pe Rgon to agree

%

Current law r
company to have
least $500,000 i

‘procedures followed by the -

to maintain jf this state an investment office and staff actively engagedyin making -

investment was made in the certified capital company; or 2) the ce riified
1 company has placed in qualified investments an amount equal to 100%
cerfified capital investments it received. This bill deletes the authority to voluntar%]&r
dgcertify as described in item 1. :

N

EN
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» Qualified businesses, qualified investments, and nonqualified investmenggf ’

Cuiyently, at least 75% of the employees of a qualified business m%fﬁgbe
employed i this state. This bill provides that, alternatively, at least 75% of tHe total
payroll of thy,

g, certified capital company is permitted to request aMritten opinion
from the departméxt that a business in which the certified capitalﬁ,e‘ﬁmpany proposes
to invest is a qualified business. This bill requires a certified#€apital company to
‘obtain such an opinio™Npefore making an investment in any Business.

Current law requires,a qualified business to agree to ¢gftain conditions in order
to receive an investment frqm a certified capital compagy. The qualified business
must agree not to use the procgeds from the investmentto relocate its operations; not
to relocate its headquarters otside of this state gé long as the certified capital
company holds the investment; to'¥paintain at leas#75% of its employees in this state
(or, under the bill, to pay at least 75% of its tota}/payroll to employees in this state);
and, with certain exceptions, to maintain at legst 75% of its employees at work sites
that were maintained by the qualified bysineSs at the time that the investment was

made. This bill specifies the consequenceythat apply if a certified capital company
makes an investment in a qualified busjfiesg and the qualified business thereafter
violates one of these conditions. Undef the bi]l:

1. The violation does not affect t

the deadlines for making qualifyir

investmentsy,
yqualified investment is counted

with the deadlines for making
‘qualifying investments.

3. If the violation occugs within the first year after he qualified investment was
made, no amount of the qualified investment may be coulgted toward the certified
capital company’s satisfaction of the percentage requirefyents that trigger the
authority of the certifie,t‘?i:apital company to make distributiogs or decertify.
occurs more than one year, but three years or less, after the
qualified investmen#was made, only 25% of the amount of the qt fqlified investment
shall be counted toward the certified capital company’s satisfaction of

Yiolation occurs more than three years, but five years or le$ :
qualified invgstment was made, only 50% of the amount of the qualified i
shall be coyfited toward the certified capital company’s satisfaction of the pereentage
requirements that trigger the authority of the certified capital company to%pnake
distributfons or decertify. k

6./1f the violation occurs more than five years after the qualified investmé it
yade, 90% of the amount of the qualified investment shall be counted towar T,

%

was

the gertified capital company’s satisfaction of the percentage requirements that b’ﬁ

trigger the authority of the certified capital company to make distributions or
oCertify.

e certified capital company’s compliance with

A
&

s !
o
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JThe bill, though, permits the department to grant an exception to thés

!‘1
requirements under items 3. to 6. above and not reduce the amount of the qualified}_{_ikf;;

investm\ér{that is counted toward the certified capital company’s satisfaction of the
applicable percentage requirements, if the qualified business violates the conditions
requiring thé“q, alified business to maintain at least 75% of its employegs”in this
state, to pay at least 75% of its total payroll to employees in this state, oL 40 maintain
at least 75% of its employees at work sites that were maintained by4he qualified
business at the time tﬁag the investment was made. The departmegt may not grant
an exception if the department determines that the qualified béfsiness is locating
employees at new sites to Ea!ﬁf advantage of lower wage ratgd in the areas where
those sites are located. Yy, '

Currently, any certified capital investments in a certj
are not invested in qualified investments may be heldr invested as the certified
capital company considers appropria*’te‘;, except that the certified capital company
may not invest the funds in an insuraﬁ*@g companyor an affiliate of an insurance
company. This bill provides, instead, thata certified capital company may invest
such funds only in the following: o

1. Cash that is deposited in a federally; ?sf%red financial institution.

2. Certificates of deposit in a federally insuked financial institution.

. 3. Investment securities that are obligations ofﬂme United States or its agencies
or instrumentalities, or that are obligatiéns that are giiaranteed fully as to principal
and interest by the United States. # . ‘

4. Debt instruments that gre rated at least “AA!: “Al,” or “Pl1,” or the
equivalent, by a nationally recogpized credit rating organi%qttion.

5. Debt instruments that afe issued by, or guaranteed with respect to payment
by, an entity whose uns_ecuregc'i%:debtedness is rated at least “2{;\: or the equivalent
by a nationally recognized g¢fedit rating organization and are nd¥ subordinated to
other unsecured indebtedress of the issuer or guarantor. e

6. Obligations of tlifé state or any political subdivision of the stdte.

7. Interests ir;i?é"ney market funds, the portfolios of which are lintited to cash

and obligations in which the certified capital company could invest the func s, directly.
8. A small bySiness investment company that is approved by the depattment.
9. Any ot}}g‘f investments approved in advance in writing by the depart: ent.
Performance evaluation audit

This pill requests the Joint Legislative Audit Committee to direct the vﬂ
Legislativé/ Audit Bureau to perform a performance evaluation audit of the certified

capital 69 mpany program.
Bor

!

further information see the state fiscal estimate, which will be printed as/

BT H e e
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The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcCTION 1. 71.45 (2) (a) 10. of the statutes is amended to read:
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71.45 (2) (a) 10. By adding to federal taxable income the amount of credit
computed under s. 71.47 (ldd) to (1dx) and (7) and not paséed through by a
partnership, limited liability company, or tax—option corporation that has added that
amount to the partnership’s, limited liability company’s, or tax-option corporation’s
income under s. 71.21 (4) or 71.34 (1) (g) and the amount of credit computed under
s. 71.47 (1), (3), (4). and (5).

SECTION 2. 71.47 (7) of the statutes is .created to read:

71.47 (7) CERTIFIED CAPITAL COMPANY CREDIT. (a) In this subsection:

L “Certified capital company” has the meaning given in s. 560.30 (2). |

2. “Certified capital investment” has the meaning given in s. 560.36 >(4).

3. “Investment date” has the meaning given in s. 560.30 (6). |

4. “Investment pool” has the meaning given in s. 560.30 (7).

5. “Qualified investment” has the meaning given in s. 560.30 (11).

(b) An insurer who makes a certified capital investment may claim as a credit
against the tax imposed under s. 71.43, for 10 years beginning with the year of the

investment, an amount equal to either 10% of that investment or the amount by

~which the sum of the insurer’s certified capital investments and the insurer’s

qualified investments exceeds the insurer’s qualified investments in the taxable year
before the insurer first claimed the credit under this section, whichever is less.

(c) Section 71.28 (4) (e), (f), (g), and (h), as it applies to the credit under s. 71.28
(4), applies to the credit under this subsection.

(d) 1. If a certified capital company is decertified, or an investment pool is
disqualified, under s. 560.37 before the certified capital .company fulfills the
investment requirement under s. 560.34 (1m) (a) 1. with réspect to the investment

pool, any insurer that has received a credit under this subsection with respect to that
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investment pool shall repay that credit to the department of revenue and may not
claim more credit in respect to that investment pool.
| 2. If a certified capital company fulfills the investment reqﬁirement under s.
560.34 (Im) (a) 1. with respect to an investment pool but the certified capital
corhpany is decertified, or an investment pool is disqualified, under s. 560.37 before
the certified capital company fulfills the investment requirement under s. 560.34
(lm) (@) 2. for that investment pool, any insurer that has received a credit under this
subsection with respect to that investment pool shall repay all credits that were
claimed for taxable years after the taxable year that includes the 3rd anniversary of
the investment date of the investment pool and may claim no more credits for taxable
years after the taxable year that includes the 3rd anniversary of the investment date
of the investment pool.

(e) An insurer may sell a credit under this subsection to another insurer who
is subject to the tax imposed under s. 71.43 if the insurer notifies the commissioner
of insurance and the department of revenue of the sale and includes with such
noﬁfications copies of the transfer documents. |
SECTION 3. 71.49 (1) (dm) of the statutes is created to read:

71.49 (1) (dm) Certified capital company credit under s. 71.47 (7).
SECTION #] 560.30 (3) of the statutes is amended to read:
560.30 (3) “Certified capital company tax credit” means the tax credit under
s-ss. 71.47 (7) and 76.635.
SECTIO\\#;SGO.SO (10) (d) of the statutes is amended to read:
560.30 (10) (d) A projected increase in federal or state taxes, including

excluding penalties and interest on those taxes, of the equity owners of the certified
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capital company if those amounts are related to the certified capital company’s

ownership, management, or operation.
SECTION877560.30 (10) (e) of the statutes is created to read:
560.30 (10) (e) Reasonable costs associated with applying for qualified federal

e,
i,

funding programs, as determined by the department. ¢ Cenumsrred 5. S0, (" () MD

SECTION# 560.31 (1) of the étisltes i.sm read:

560.31 (1) ‘W¥pisy

0 }E;e department shall promulgate rules establishing

procedures under which a person may apply to become a certified capital company

for receiving certified capital investments under s. 560.32 (2) (b) 1. or a certified

capital company for receivin ified capital in ents unde 2 2.

~.The department shall grant or deny an applicatj for\; gengiﬁcation under this section

(e
within 30 days of the date of application.{If the a'e‘p“a?ﬁ’ri“)mt denies certification, the
department shall include with the denial a detailed description of the grounds for the

refusal, including suggestions for removal of those grounds:}

SECTION 60.31 (2) (b) of the statutes is amended to read:

560.31 (2) (b) -The At the time of application on the n which the person

is certified. the person has a net worth;-at-the-time-of application; of at least $500,000
and has at least $500,000 in cash, cash equivalents, and marketable securities.
SECTION:H:‘SGO.SI (2) (g) of the statutes is created to read:

560.31 (2) (g) The person agrees to maintain in this state an investment office
' unkit oMl (avestmed pmb’\mxe been decectified /7
and staff actively engaged in making investmentf—{ [ —————

R S [

SECTION-}Y. 560.32 (2) (b) of the statutes is renumbered 560.32 (2) ) 1. and
amended to read:
560.32 (2) (b) 1. The Prior to the effective date of this subdivision revisor

inserts date], the department may certify an investment under this subsection only
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1 | if, after the certification, the department will not have certified a total of more than
2 $50,000,000 in investments under this s.ubséction.
3 SEcTION T1. 560.32 (2) (b) 2. of the statutes is created to read:
4 560.32 (2) (b) 2. Beginning on the effective date of this subdivision .... [revisor
5 inserts date], the department shall certify investments for which notices have been ))
6 recei\;eﬂc‘l under pér. (@), up to $300,000,000, excluding any inv;;:ments certifiej
7 under subd. 1.
8 SECTION 327 560.32 (2) (c) of the statutes is renumbered 560.32 (2) (© 1.
9 SECTION 560.32 (2) (c) 2. of the statutes is created to read:
10 560.32 (2) (c) 2. The department may not certify an investment under par. (b)
11 2. if, after the certification, the investor, together with all affiliates of the investor,
12 would have in certified capital investments under par. (b) 2. more than the gréater
13 of $10,000,000 or 15% of the total amount of investments that the department may
a 104\' certify under par. (b) 2.

SECTION 447 560.33 (1) (intro.) of the statutes is amended to read:
v
560.33 (1) QUALIFICATIONS. (intro.) -A.Except as provided in sub. (2). a business
is a qualified business if all—ef—theéfellewing-Peqqﬁ;ements-a;e_meg as of the time that

a certified capital company; or any affiliate of the certified capital company; makes

its first investment in the business, investment in the business will further economic
development in this state or all of the following requirements are met:
SECTION 60.33 (1) (b) of the statutes is renumbered 560.33 (1) (b) (intro.)

22 and amended to read:
23 560.33 (1) (b) (intro.) The business has no more than 100 employees-at and any

24 of the following applies:
25 1. At least 75% of whem those employees are employed in this state.
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- SECTION #ﬂ: 560.33 (1) (b) 2. of the statutes is created to read:

560.33 (1) (b) 2. At least 75% of the total payroll of the business is paid to

wée Mo depoctond s e Sescaiptn
&%T {%% D/@}MJ li‘\\/(ﬁ"‘uw th

o mﬂ W
gg‘ﬁa p LT oo .\f Yo @m

employees who are employed in this state

SEcTION T17. 560.33 (2) of the statute

certified capital company R —

11

12

13 of the determination and the reasons for the determination, If the department fails ié@ m&(’“‘{
’ Efiw

SECTION%:#: 560.34 (1) (c) of the statutes is amended to read:

18 560.34 (1) () As a condition of the investment, the qualified business agrees,
19 ¢ @ long as the certified capital eerperatien company continues to hold the
20 investment, not to relocate its headquarters out of this state.

21 SECTION#’ 560.34 (1) (d) of the statutes is renumbered 560.34 (1) (d) (intro.)
22 and amended to read: | |

23 560.34 (1) (d) (intro.) As a condition of the investmerit, the qualified business

24 . agrees, as long as the certified capital eerperation company continues to hold the
25 investment, to maintain do any of the following:
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1 1. Maintain at least 75% of its employees in this state.

2 SECTION ﬁ\ 560.34 (1) (d) 2. of the statutes is created to read:

3 560.34 (1) (d) 2. Pay at least 75% of its total payroll to employees who are

4  employed in this state.

5 SECTION?:? 560.34 (1) (e) of the statutes is amended to read:

6 560.34 (1) (e) As a condition of the investment, the qualifiebd‘ business égrees,

7 as long ‘as the certified capital eerperation company continues to hold the

8 investment, to maintai.nb at least 75% of its employees at work sites that were
9 maintained by the qualified business at the time that the investment was made }
10 unless the qualified business obtains> an exemption from the department under this

paragraph. The department may grant an exemption unless it determines that the

qualified business is 1ocating the employees at new sites to take advantage of lower

wage rates in the areas where the new sites are located.
SECTION 23. 560.34 (1m) (b) of the statutes is amended to read:
15 560.34 (1m) (b) The proceeds of all capital of a qualified investment returned

16 to a certified capital company by a qualified business may be placed in new qualified

17 investments, which shall count toward the percentage requirements under par. (a)

| i)
@ and s. 560.36 63‘)( The department shall promulgate rules governing the extent to
19 which a reinvestment of proceeds from the sale of a qualified investment in a

20 ualified business may be counted toward the percentage re uirements under par.
| q }’O% é ) P ge req P

2 (@) and ss. 560.36 3}fand 560.37 (3m) (a) 2. These rules may provide that reinvested
22 proceeds from the sale of short-term investments shall be only par?‘sl&z)counted

@ toward the percentage requirements under par. (a) and ss. 560.36 @,@nd 560.37 (3m)
24 (@) 2. The rules may also provide that proceeds from the sale of an investment in a

25 qualified business that are reinvested in that qualified business, or an affiliate of
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that qualified business, shall be only par*tiall)é ():otu’sted toward the percentage
1) (¢
requirements under par. (a) and ss. 560.36 {3}{and 560.37 (3m) (a) 2.
SECTION £37 560.34 (2) of the statutes is renumbered 560.34 (2) (intro.) and
amended to read:

560.34 (2) (intro.) NONQUALIFIED INVESTMENTS. All certified capital investments

in a certified capital company that are not invested in qualified investments may be

held or invested by the certified capital company as-it-considers-appropriate;-except

s
- aVas a¥a N ataaka a aa a¥a a a aVar aYa N a a aalata - a
- . - cH - - - - P

following: o

.SECTION #?560.34 (2) (a)' to (k) of the statutes are created to read:

560.34 (2) (@) Deposits with a federally insured financial institution, as defined
ins. 705.01 (3).

(b) Certificates of deposit in a federally insured financial institution, as defined
ins. 705.01 (3).

(© Investment securities that are obligations of the United States or its
agencies or instrumentalities, or that are obligations that are guaranteed fully as to
principal and interest by the United States.

(d) Commercial paper rated at least “Al,” “P1,” or the equivalent, by a
nationally recognized credit rating organization.

(e) . Debt instruments rated at least “AA” or its equivalent by a nationally
recognized credit rating organization.

() Debt instruments issued by, or guaranteed with respect to payment by, an

entity whose unsecured indebtedness is rated at least “AA” or its equivalent by a
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1 nationally recognized credit rating organization and which are not subordinated to
2 other unsecured indebtedness of the issuer or guarantor, as applicable.
@ (8) Swaps s ;ul:a fpdaeidiSidesigned to realize or protect the \;alue
4 of a qualified invetent, if the counterparty is rated at least “A” or its equivalent
5 by a nationally recognized credit rating organization.
6 (h) Obligations of the state or any political subdivision of the state.
7 (i) Interests in money market or other mutual funds, the portfolios of which are
8 limited to cash and other permissible investments described in this subsection.
9 () A small business investment cornpany that is approved by the department.
10 | (k) Any other investments approved in advance in writing by the department.
— 11 SECTION 25 '560.34 (5) of the statutes is created to read:
WSM 12 560.34 (5) QUALIFIED INVESTMENT’]BECOMING NONQUALIF#ED. (@) If a certified

capital company makes an investment in a qualified business and, after the effective
14 date of this paragraph .... [revisor inserts date], and during the time that the certified

15 capital company still holds the investment, the qualified business violates an

16 agreement made under sub. (1) (b) to (e), all of the following apply:

17 1. The violation does not affect the certified capital company’s satisfaction of
18 the percentage requirements under sub. (1m) (a) 1. or 2., and 100% of the amount of
19 the qualified investment shall be counted toward the certified capital company’s
20 satisfaction of those percentage requiremeﬁts.

21 2. If the violation occurs within the first year after the qualified investment was
22 made, no amount of the qualified investment shall be counted toward the certified
23 capital company’s satisfaction of the percentage requirements under ss. 560.36 (3)

24 and 560.37 (3m) (a). _
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3. If the violation occurs more than one year, but 3 years or less, after the
qualified investment was made, only 25% of the amount of the qualified investment
shall be counted toward the certified capital company's satisfaction of the percentage

requirements under ss. 560.36 (3) and 560.37 (3m) (a).
4. If the violation occurs more than 3 years, but 5 years or less, after the

qualified investment was made, only 50% of the amount of the qualified investment

shall be counted toward the certified capital company's satisfaction of the percentage

‘requirements under ss. 560.36 (3) and 560.37 (3m) (a).

5. If the violation occurs more than 5 years after the qualified investmeht was
made, 90% of the amount of the qualified investment shall be counted towa'rd the
certified capital cdmpany’s satisfaction of the percentage requirements under ss.
560.36 (3) and 560.37 (3m) (a).

(b) Notwithstanding par. (a), if a qualified business violates an agreement
under sub. (1) k(b), (©), (d), or (e), the department may grant an exception to the
requirements under par. (a) 2. to 5. and not reduce the amount of the qualified
investment that is counted toward the certified capital company'’s satisfaction of i:he
percentage requirerﬁents under ss. 560.36 (3) and 560.37 (3m) (a), unless the
department determines that the qualified busineSs is locating employees at new sites
to take advantage of lower wage rates in the areas where those sites are located.

SECTION%%SGO.SS (lc)h of the statutes is created to read:

560.35 (1¢) QUALIFIED INVESTMENTS. Within 15 days after making a qualified
investment, a certified capital company shall report all of the following to the

department:

(@) The name of the qualified business in which the qualified investment was

made.
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(b) The amount of the qualified ihvestment.

(c) The type 6f investment, as specified in s. 560.34 (1) (a) 1. or 2. a. or b.

SECTION 2%~560.35 (1r) of the statutes is created to read:

560.35 (1r) QUALIFIED INVESTMENT SCHEDULE REPORT. Within 30 days after the
conclusion of each time period specified in s. 560.34 (1m) (a), a certified capital
company shall report to the department, in the format and substahce prescribed by
the department, information required by the department for determining whether
the certified capital company is in compliance with the percentage requirements
under s. 560.34 (Im) (a).

SECTION 28, 560.35 (2) (intro.) of the statutes is amended to read:

560.35 (2) ANNUAL SEMIANNUAL REPORTS, (intro.) On Each year, on or before

January 31 annually, for the preceding 6-month period ending on December 31, and
on or before July 31, for the preceding 6-month period ending on June 30, a certified
capital company shall report, in_the format and substance prescribed by the

department, all of the following to the department:

SECTION 560.35 (2) (a) of the statutes is amended to read:

560.35 (2) (@ The amount of the certified capital company’s certified capital at
the end of the preceding year 6-month period.

SECTION "560.35 (2) (c) of the statutes is amended to read:

560.35 (2) (c) All qualified investments that the certified capital company has
made during the previeus—calendar—year preceding 6-month period and the
investment pool from which each qualified investment was made.

SECTION 3177 560.35 (3) of the statutes is amended to read:

560.35 (3) FINANCIAL STATEMENTS. Within 90 days of the end of the certified

capital company's fiscal year, the certified capital company shall provide to the
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department a copy of its annual audited financial statements, including the opinion

of an independent certified public accountant, and a copy of a report on agreed-upon
procedures prepared by an independent certified public accountant. The -auditshall

reed—upon—procedures repo 1 identify the procedu rmed b

the certified capital company, as prescribed By the department, that relate to the

- methods of operation and conduct of the business of the certified capital company to
enable the department to determine Whether the certified capital company is
complying with this subchapter and the rules promulgated under this subchapter,
including whether certified capital has been invested in the manner required under -
s. 560.34. The financial statements and agreed-upon-procedures report provided
under this subsection shall be segregated by investment pool aﬂd—shal-l—be—sepafately
audited-on-that basis to allow the department to determine whether fhe' certified
capital company is in compliance with s-560-34-(1m) this subchapter and the rules

::3 promulgated under this subchapter.

SECTION 42 560.37 (3m) (a) (intro.) and 2. of the statutes are consolidated,

renumbered 560.37 (3m) (a) and amended to read:

560.37 (3m) (a) A certified capital company may voluntary decertify itself as
a certified capital company if-any-of the-followingconditions-are-met—2—The only
if the certified capital company has placed in qualified investments an amount equal
to 100% of the certified capital investment in the certified capital company.

SECTION K 560.37 (3m) (a) 1. of the statutes is repealed.

SEcTION 34. 560.37 (4) of the statutes is amended to read:

560.37 (4) EFFECT OF DECERTIFICATION. Decertification of a certified capital

company or an investment pool has the effects specified in s- ss. 7 1.47 (7) (d) and
76.635 (4).
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1 SECTION% 560.37 (5) (;f the statutes is amended to read:
2 560.37 (5) NOTICES TO CERTIFIED INVESTORS. The department shall notify a
3 certified investor when the certified capital compény tax credit arising from a
4 certified investment is no longer subject to recapture and forfeiture unders-: ss. 71.47
5 (7) (d) and 76.635 (4). |
6 SECTION 38§. Nonstatutory provisions.
7 (1) PERFORMANCE EVALUATION AUDIT. The joint legislative audit committee is
8 requested to, and may, direct the legislative audit bureau to perform a performance
9 evaluation audit of the program under subchapter II of chapter 560 of the statutes,
10 which shall include evaluating the overall effectiveness of the program. If the
11 comniittee directs thg legislative audit bureau to perform an audit under this

/ ;fﬁ\ 2 subsection, the bureau shal_l file its report as described in section 13.94 (1) (b) of the
13 = statutes by January 1, 2005. |

SECTION87. Initial applicability.

15 (1) The treaﬁnent of sections 71.45 (2) (a) 10., 71.47 (7), 71.49 (1) (dm), 560.30

(3), and 560.37 (4) and (5) of the statutes first applies to taxable years beginning on

July 1, 2005.

LT

1 (2) (b) and (g)/of\the statutes, the

Rt st N 5 e 5 A Chbiriih Il
- (2) The treatment of sectiofs 56

19 renumbering|and ame ent 0' ections 560.83 (1) (b) and 60.31 (1) (d) and/(2) of
20 the statutes, and the/creation of jsections 560.33

21 (@) to (h) of the statutes first apply to certified capi

22 i capital investmeants are first ¢ rtified, and to certified capital invesf

23 first certified, on the_ effective date of this subsection.

24 (END)

0- o $C— |
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| TO 2003 SENATE BILL 249 ~—

1 - At the locations indicated, amend the bill as follows:

3 E;;JTIOI\C% H 566.30 (9) of fh.é sfatutes is renumbered 560.30 (9) (intro.) and
4 amended to read: f
5 960.30 (9) (intro.) “Qualified debt instrument” means a debt instrument that f
6 a certified capital company issues at par value or at a premiumsthat-has and that f
7 satisfies all. of the following criteria; fj
8 (a) The debt instrument has an original maturity date of at least 5 yeafs from %
9 the date on which it was issuedi-thas, a

10 (b) The debt instrument has a repayment schedule that is no faster than a level

11 principal amortization and;-until over 5 years.

12 \ (c) Until the certified capital company may make distributions other than
13 qualified distributions, the interest, distribution or payment features of which the j

{

~J

v
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AN ;
1 debt instrument are not related to the certified capital company’s profitability or the

2 performance of its investment portfolio.
3 SECTIONM= 560.30 (9) (d) of the statutes is created to read:
4 560.30 (9) (d) The debt instrument does not permit the certified investor to

receive prepayment of interest.'\(«/

WWW@W ,}

éN L D

' Mceived under par. (a v

Subject to the limit specified in this subdivision. The department may certify an ‘

investment under this subdivision only if, after the certification, the department will

10
11 'not have certified a total of more than $300,000,000 in investments ’_under this
12 subdivision.¥

ge9;Tine-147a atlinei PN s,

ASECTION 1%; 560.32 (3) of the statutes is renumbered 560.32 (3) (a) and \

amended to read:

560.32 (3) (a) A certified investor may not, individually, or with or through one

or more affiliates, own 10% or more of the equity securities in, be a general partner

18 or manager of, or otherwise control the investments of the certified capital company. f

19 This subseetion paragraph does not preclude -a-certified-investor any person from

20 exercising its legal rights and remedies, including interim management of a certified

capital company, in the event that a certified capital company is in default of its
statutory or contractual obligations to the-certified-investor that or any other person.

This paragraph does not preclude any person from establishing controls to ensure
that a certified capital company satisfies the requirements of 4 (1m).
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/ makes an investment authorized under s. 560.32 (2) (b) 2. in a qualified business and

21
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i eﬁﬁeﬁéﬁ contract that‘ contalns provisions that are mcon81stent with &W@&B@-
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560.32 (3) (b) A certified caplta] company may obtain/a guaranty, indemnity,

bond, insurance policy,.or other payment undertaking for the benefit of its certified

investors, except that no more than one of the certlﬁed investors of the certified
)Or kgv\l‘dk Gg S'NJ-\ 6. Qrf\f\\eé l"V‘“bf) \"

capital companyfa;ﬁ'owde such guar anty, 1ndemmty, bond, insurance policy, or

L&“A Dad D

other payment undertaking )

during the time that the certiﬁeggwf :

(& Deﬁnitiong. In this subsectioéw ] -

%‘tiﬁed capital company” has the meam’ng given in section 560.30 (2) of |

fied cap'w \stk/gmMecm@

- “Covered contract” meax;aa tract that isin effect on the effective date of

the statutes.

pertams to a d/ capltal mvestment or qua\l\ﬁed

ade before the effective date of this subd1v1s1on

W%QNCWWM'IW gwemmsetfﬁ" on 560\3%1],

tatutes.

&

R

Effect on covered contracts,, If a certified capital company is

/‘,5 A (\Céd on e (&Echve C‘w}fj ﬁ{‘Hf\J‘; pw:,..gm‘a\«

Q‘aﬂx}z) to a
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skt 7

inconsistent with any applicable law in effect immediately before the effective date v

of this paragra;h, then, notwithstanding sectierts568-30+9N-=rid LO»( Ind-tu), |
@Q&MML&H%%&%WWM%%@M
(WWD@)MM y:
M&W@@ﬁ ‘the statutes, Wthe parties to

leavt {n
the contract may perform their obligations, and exercise thelr rights, under those

© 00 N O Ot s W N

provisions of the contract until the contract expires or is extended, modified, or

renewed, whichever occurs ﬁrst% Zend ‘}QB
11 WMNMMW | B
SECTION qﬂ'ﬁ. Effectlve dates. This act takes effect on the day after

10

4 pﬁblication, except as follows:
6@9: RETROACTIVE EFFE.CT. The renumbering and amendment of section 5601/32

(3) of the statutes and the creation of section 560.32 (3)Tb) of the statutes take effect
| retroactively to May 13, 199& “

17 | ' v@tﬁ»
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INSERT 7-21 A

SECTIONﬁ:560.3O (5g) of the statutes is created to read:

560.30 (5g) “Early stage business” means a qualified business that satisfies
any of the following criteria:

(a) At the time that a certified capital company makes an initial investment in
the business, the business is involved in activities related to prototype development, |
establishment of initial production or service processes, or other development of
initial product or service offerings.

(b) During the fiscal year precedihg the year in which a certified capital
company makes an initial investment in the business, thé business had gross
revenues of less than $2,000,000, on a consolidated basis, as determined in
accordance with generally accepted accounting principles.

(c) The business is approved as an early stage bﬁsiness by the depax"fment
under s. 560.33 12). A

SECTION?E’)GO.SO (51) of the statutes is created to read:

560.30 (5r) “Investment criteria” means the investment criteria submitted to
the departme;t under s. 560.31 (2)\/(]'),, or any investment criteria subsequently
approved as provided under the rules of the departm(:nt.

INSERT 7-21 C

SECTIOKEE560.3O (10) (intro.) of the statutes is amended to read:

560.30 (10) (intro.) “Qualified distribution” means a distribution or payment
by a certified capital company te-its-equity-holders for any of the following:

History: 1997 a. 215.

SECTION:F::FGO.&) (10) (a) of the statutes is amended to read:
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560.30 (10) (a) The costs of forming; and syndicating; managing or operating
the certified capital company. |

History: 1997 a. 215.

, SECTIOI\:H:560.3O (10) (b) of the statutes is amended to read:
560.30 (10) (b) An annual management fee that does not exceed 2.5% of the
certiﬁéd capital company’s total certified capital or the cost of managing and |
erating th ified capital com whichever is less.

History: 1997 a. 215,

‘ X
SECTION:E:560.3O (10) (c) of the statutes is repealed.

INSERT 8-14

based upon the amended application, the department shall include with the denial
a detailed description of the grounds for the refusal. A person whose amended

application is denied m ithin 1 R r ment’ ision, re t
contes case hearing under 22 é from the department. If the final
administrative or judicial proceeding results in rmination that the lication
as denied in error, th ment shall revise i rminati rdingl
INSERT 8-21

SEcTION' 0.31 (2) (h) of the statutes is created to read:

560.31(2) (h) The person has provided the department with a list of all persons
that have an ownership interest in the person as provided under this parag‘;aph. The
list shall include the percentage ownership interest of each owner and indicate
whether the interest is voting or nor@?ioting. If the person is an entity that is

registered with the U.S. Securities and Exchange Commission under 15 USC 781 (@)
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or 780 (d), the person shall list only those persons having beneficial ownership of
equity securities of at least 5¢%. If a list contains the name of a business entity, the, )(
person shall also include a list of all persons that have an ownership interest in the
entity.

SEcTIO 560.31 (2) (i) of the statutes is created to read:

560.31 (2) (i) The person has provided the department with a business plan
covering at least the 5—year period following the date of application.

SECTION B~ 560.31 (2) (j) of the statutes is created to read:

 560.31 (2) (j) The person has provided the department with the person’s

investment strategy, along with a description of the investment briteria the person
intends to follow.

SECTION /l’%560.31 (2) (k) of the statutes is created to i'ead:

560.31 (2) (k) The person has provided the department with the person’s
organizational chart.

INSERT 9-20

SECTION& 560.33 (1) (a) of the statutes is amended to read:

560.33 (1) (a) The business is headquartered in this state and its principal

business operations are located in this state or the business commits to relocate its

headquarters and its principal busine operations to this state within 90 days after
h e on which the certifi apital com kes its first in ment in the
business.

History: 1997 a. 215.
INSERT 10-3

SECTIONiér;56033 (1) (e) of the statutes is amended to read:
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560.33 (1) (e) The business is not predominantly engaged in professional

services provided by accountants, business consultants, lawyers, or physicians.

History: 1997 a. 215.

SEC'I‘ION%./SGOBB (1) (g) of the statutes is amended to read:
5'60.33 (1) (2) The business is not engaged in banking ez, lending, lobbying, or

olitical consulting and does not make any loans to, or investments in, certified

capital companies.

History: 1997 a. 215.

SECTION %%560.33 (1) (h) of the statutes is created to read:

560.33 (1) (h) The business is not predominantly engaged in retail sales, unless
the business is approved by the departmen:under sub'./(2).

SECTION #560.33 (1) (@) of the statutes is created to read:

560.33 (1) (i) The business was not organized by a certified capital company or |
an affiliate of a certified capital company. This paragr:ph does not prohibit a
certified capital company from providing ﬁnandal, technical, or similar advice to a
business before making an investment in the business.

SECTION @560 33 (1) () of the statutes is created to read:

560.33 (1) G) The business is engaged in at least one of the following activities:

1. Manufacturing, processing, or assembling products. |

2. Providing services, unless the services are of such a nature that the
department disapproves of the business under sub. (5).

3. Conducting research and development.

4. Conducting any other busmess that is not excluded under this subsectlon

and that is approved by the department under sub. (2)

SECTIONﬁ.;560.33 (1) (k) of the statutes is created to read:



—-5-— LRBs0231/1insRM

560.33 (1) (k) The business does not have a financial relationship with a
certified capital company or any affiliate of a certified capital company before the
date on which the certified capital company makes its first investment in the
business, unless the business is approved under sub. (5 notwithstanding such a
financial relationship. This paragr‘gph does not prohibit a certified capital company
from providing financial advice to a business before making an investment in the

business.

INSERT 10-16

SECHON/*?560.33 (2) (b) and (c) of the statutes are created to read:

560.33 (2) (b) During the 15 business day period established under par. G), the
department may make a determination that a business is a qualiﬁed business,
notwithstanding any failure to satisfy sub. (1{, if the certified capital company’s
proposed investment in the business will further the goals of this subch;pter.

(c) If the department determines that a proposed investment is not consistent
with a certified capital company’s investment criteria, the certified capital company
may, within 10 days after the department’s decision, request a contested case hearing
under s. '227.41/2 from the department. If the final administrative or judicial

proceeding results in a determination that the investment is consistent, the

~ department shall issue a redetermination accordingly.

SEC’I‘ION&SGO..‘)% (1) (a) 1. of the statutes is amended to read:

instruments of the qualified business, un]gss the certified capital company, after the
investment and assuming full conversion and exercise of any equity participation
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in ent, o more th. o of in ity of th i in The
. v
artment ma xception to this percen limitation r 2).
History: 1997 a. 215.
SECTION%%.’ 560.34 (1) (b) of the statutes is amended to read:
(\/\0\5 . 560.34 (1) (b) As a condition of the investment, the qualified business agrees

not to use the proceeds from the investment for the purpose of relocating its

operations other than to this state.

History: 1997 a. 215.

SECTION%.’ 560.34 (1) (a) 2. a. of the statutes is amended to read:

560.34 (1) (a) 2. a. The debt is unsecured not secured by a first priority lien on
\M
any of the assets of the qualified business at the lérof the certified capital compa S\>&

qualified investment in the qualified business.
History: 1997 a. 215. ' '
SECTION# 560.34 (1) (a) 2. b. of the statutes is amended to read:
‘S(A_b&' 2 ’ b ’
560.34 (1) (a) 2. b. The Exce is srbdividio

S

T
AN ANAITD)

Mi& debt is convertible into equity securities or options, warrants or other
equity participation instruments such-as-options or warrants or has attached equity

icipation rights, unl he d the equity participation instruments, if
fully conv Xercis result in the certified capital company owning

more than o of th ting equity of the gualifie 1n. Th nt ma
' v
n xception to this percentage limitation T
INSERT 11-13

SECTION%GO.EM (1) () of the statutes is created to read:
560.34 (1) (f) The investment is consistent with the certified capital company’s

investment criteria.
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SECHO»% 560.34 (1m) (a) 2. of the statutes is renumbered 560.34 (lm)'(a)

2. a. and amended to read:

560.34 (1m) (a) 2. a. Within With respect to a certified capital company that
recei ifi ital investmen der s. 560.32 (2) (b) 1., within 5 years after

the investment date for a particular investment pool, at least 50% of the investment

pool shall be placed in qualified investments.

History: 1997 a. 215.

SECTION# 560.34 (1Im) (a) 2. b. of the statutes is created to read: |

560.34 (1m) (a) 2. b. With respect to a certified capital company that receives
certified capital investments under s. 560.32 (2) (b)w2., within 5 years after the
investment date for a particular investment pool, at least 50% of the investment pool
shall be placed in qualified investments and, of such 50%, at least 50% shall be placed
in qualified 1nvestments in early stage businesses.

INSERT 16-14

SECTION#? 560.36 (intro.) of the statutes is renumbered 560.36 (1) (intro.) and

amended to read:

560.36 (1) (intro. )Ammwmmx_u certified capital company

may make a distribution only if one of the following conditions is met:

e 191 &él;}CTION %?560.36 (1) to (4) of the statutes are renumbered 560.36 (1‘,) (a) to
(d) and Mfm 560.36 (1) (c), as renumbered, is amended to read:

560.36 (1) (c) Placement of 100% of investments in qualified investments. The

certified capital company has placed in qualified investments an amount equal to

100% of the certified capital investments in the investment pool and at least 60% of

the amount of such investments purchase ui curities: ion rrant
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her equi icipation in nts: or hat i n ible in ui

securities or options, warrants, or other r equity participation instruments.

History: 1997 a. 215. .
ECHONﬁ/%O .36 (ﬁ the statutes is created to read:

Vv
560.36 (2) STATE PARTICIPATION. (a) In this subsection:

1. “Applicable distribution” means ra} distribution by a certified capital company
to its vequity holders, except that %plicable distribution” does not include a
qualified distribution; payment of principal or interest owed to a debt holder, even
if the debt holder is a holder of equity and even if the indebtedness is a certified
capital investment; or return of the initial $500,000 equity contribution and ahy
other equify contribution.

2. “Specified return” means the internal rate of return on the total amount of
certified capital investments received by a certified capital company and on
additional contributions received by the certified capital company.

(b) If a certified capital company makes an applicable distribution after having
made distributions thét would result in a specified return of 10%, the certified capital
company shall pay to the department, for deposit in the general fund, an amount
equal to 20% of the applicable distribution.
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Representative Ward:

- Attached is the substitute amendment you requested concerning the CAPCO program.
' In some cases, the language submitted to me was not entirely clear. As a result, it is
important that the amendment be reviewed to ensure that all desired items are
included and that they are drafted in a way that accomplishes your intent. In
particular, as you review the draft, please note the following issues: .

1. Please review proposed s. 560.30 (10) H)). I drafted the language to more clearly
express my understanding of your intent. '

L~
2. I deleted language that appeared unnecessary from proposed s. 560.32 (3) (b).
3. I deleted duplicative language in proposed s. 560.33 l(/1) ).
4. I clarified proposed s. 560.33 (1) ()")/2. Please review. Y

v
5. Broposed 8. 560.31 (2) (h) includes a reference to entities “registered” under 15 USC
780(d) (which is Section 15(d) of the Securities and Exchange Act of 1934). However,
that federal statute requires reporting, not registration.

v

6. In proposed s. 560.31 (2) (), I did not include any reference to the department’s

reasonable discretion. The language appears to be unnecessary. '
v

7. Please review proposed s. 560.33 (1) (k). In addition to clarifying the language and
stating it in a more uniform fashion, I added language expressly allowing a CAPCO to
provide financial advice.

v [
8. Please review proposed s. 560.33 (2) (b) and (c). They are significantly r@vorded.
Per my phone conversation with Char, I did not include any reference to a preamble.
I also did not copy the suggested preamble language (among other things, the language
referred to “providing resources in the form of capital,” which would seem to apply to
most, if not all, proposed CAPCO investments). Rather, the draft allows Commerce to

make an exception if it determines that the proposed investment furthers the goals of
the CAPCO subchapter.

9. I added proposed s. 560.34 (1)/(f) because it was apparent that, under the revisions
in this amendment, a CAPCO must make investments that are consistent with its
investment criteria (unless Commerce grants an exception).
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10. Irevised the nonstatutory provision to grandfather any existing CAPCO contract.
that contains provisions inconsistent with the amendments to subch. 1I of ch. 560

achieved by the draft. Under the nonstatutory provision, the amendments to subch.

IT of ch. 560 have no impact upon any such contract (unless the contract is in violation

of current law). This language accomplishes my understanding of the intent, which

is to ensure that the contractual relationships of A“program 1” CAPCO’s are not effected

by the draft.

The submitted language regarding this issue was problematic and could not be timely
drafted. In eff ct‘,\it would have required every statute treated by the draft to be
drafted twiceﬁ“ﬁce with the language applicable to “program 1” CAPCO’s and once
with the language applicable to “program 2” CAPCO’s. Please let me know if the

nonstatutory provision does not address your concerns.

If you have any questions, please feel free to call.

Robert J. Marchant

Legislative Attorney

Phone: (608) 261-4454

E-mail: robert.marchant@legis.state.wi.us

N

X
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Representative Ward:

Attached is the substitute amendment you requested concerning the CAPCO program.
In some cases, the language submitted to me was not entirely clear. As a result, it is
important that the amendment be reviewed to ensure that all desired items are
included and that they are drafted in a way that accomplishes your intent. In
particular, as you review the draft, please note the following issues:

1. Please review proposed s. 560.30 (10) (b). I drafted the language to more clearly
express my understanding of your intent.

2. Ideleted language that appeared unnecessary from proposed s. 560.32 (3) (b).
3. Ideleted duplicative language in proposed s. 560.33 (1) (i).
4. I clarified proposed s. 560.33 (1) (j) 2. Please review.

- 5. Proposed s. 560.31 (2) (h) includes a reference to entities “registered” under 15 USC
780 (d) (which is Section 15(d) of the Securities and Exchange Act of 1934). However,
that federal statute requires reporting, not registration. :

6. In proposed s. 560.31 (2) (j), I did not include any reference to the department’s
reasonable discretion. The language appears to be unnecessary.

7. Please review proposed s. 560.33 (1) (k). In addition to clarifying the language and
stating it in a more uniform fashion, I added language expressly allowing a CAPCO to
provide financial advice.

8. Please review proposed s. 560.33 (2) (b) and (c¢). They are significantly reworded.

Per my phone conversation with Char, I did not include any reference to a preamble.
- I'also did not copy the suggested preamble language (among other things, the language
referred to “providing resources in the form of capital,” which would seem to apply to
most, if not all, proposed CAPCO investments). Rather, the draft allows Commerce to

make an exception if it determines that the proposed investment furthers the goals of
the CAPCO subchapter.

9. I added propoesed s. 560.34 (1) (f) because it was apparent that, under the revisions
in this amendment, a CAPCO must make investments that are consistent with its
investment criteria (unless Commerce grants an exception).
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10. Irevised the nonstatutory provision to grandfather any existing CAPCO contract
that contains provisions inconsistent with the amendments to subch. II of ch. 560
achieved by the draft. Under the nonstatutory provision, the amendments to subch.
- IT of ch. 560 have no impact upon any such contract (unless the contract is in violation
of current law). This language accomplishes my understanding of the intent, which

1s to ensure that the contractual relationships of “program 1” CAPCO’s are not effected
by the draft.

The submitted language regarding this issue was problematic and could not be timely
drafted. In effect, it would have required every statute treated by the draft to be
drafted twice — once with the language applicable to “program 1” CAPCO’s and once
with the language applicable to “program 2” CAPCO’. Please let me know if the
nonstatutory provision does not address your concerns. ’

If you have any questions, please feel free to call.

Robert J. Marchant

Legislative Attorney

Phone: (608) 261-4454 _
E-mail: robert.marchant@legis.state.wi.us



